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ERISA’s 50th Anniversary

Impact on Auditors, Plan Sponsors and Participants 

Money for Nothing

© Actuarial Benefits & Design Company
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in planning for 

retirement income?
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“People define 
retirement in different 

ways, but generally, the 
gist is that you’re no 

longer working.

“People define 
retirement in different 

ways, but generally, the 
gist is that you’re no 

longer working.

1

2



9/22/2024

2

For the current generation of retirees, that is largely the case. Among currently retired 
people, 71% say they’re not working in any capacity, according to CNBC’s August 2024 Your 
Money retirement survey conducted with SurveyMonkey. Among those who are working, 
17% say they’re doing so by choice, with just 11% reporting working because they have to.

The next generation of retirement savers seems less eager to relax once they leave their 9-
to-5. Just 11% of would-be retirees surveyed by CNBC say they don’t plan to work in any 
capacity after they retire. More than a third of respondents — 36% — say they’re not sure, 
while the majority, 53%, anticipate working, either because they’ll want to or to supplement 
their income.

Do you want to work during retirement?”

Retirement 

Income 

Security

• The Employee Retirement Income 
Security Act of 1974 (ERISA)

• Concerns:
• Broken Promises
• Funding Issues
• Spousal Issues

• “Pension” - Defined Very Broadly
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– Title I – Protection of 
Employee Benefit Rights

• Reporting and 
Disclosure

• Participation and Vesting
• Funding
• Fiduciary Responsibility
• Administration and 

Enforcement

• Historical Perspective: 
- The Studebaker

• Current Federal Policy

Four titles of ERISA

– Title II – Amendment of the 
Internal Revenue Code

• Participation, Vesting and 
Funding

• Certain Other Provisions 
Relating to Qualified 
Retirement Plans

• Registration and 
Information

• Other Amendments to the 
Internal Revenue Code 
Relating to Retirement 
Plans

Four titles of ERISA 
(continued)
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Four titles of ERISA 
(continued)

• Title III – Jurisdiction, Administration Enforcement, Joint Pension 
Task Force

• Title IV – Plan Termination Insurance
• Created the Pension Benefit Guaranty Corporation

Enforcement Jurisdiction

• Department of Labor (DOL)
• Employee Benefits Security 

Administration (EBSA)
• Responsible for the 

administration of ERISA and 
compliance with statutory and 
regulatory requirements

• Controls the EFAST filing system 
for Form 5500, Annual 
Return/Report of Employee 
Benefit Plan

• Internal Revenue Service (IRS)

• Responsible for compliance with 
the tax rules and requirements 
and collection of certain 
penalties
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Other Agencies

• Pension Benefit Guaranty Corporation 
(PBGC)

• Responsible for guarantying 
certain retirement benefits

• Takes over plans in distress (e.g.: 
airlines)

• Social Security Administration (SSA)
• Maintains information regarding 

certain benefits, payable in the 
future

• Alerts social security recipients 
of retirement plan benefits that 
they may be entitled to: 

• Form 8955-SSA

Financial 
Statement 
Oversight
• Department of Labor (DOL)

• Internal Revenue Service (IRS)

If the plan offers stock to plan 
participants:

• Securities and Exchange 
Commission (SEC)

• Form 11-K
• Public Company 

Accounting Oversight 
Board (PCAOB)
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ERISA Recalled: Promises and Problems, Employee Benefit Plan Review 1994 –
Chester Salkind, executive director at American Society of Pension Actuaries and 
worked at the PBGC in its early years and Steven Schanes, first director of the 
PBGC

Employee Benefit Review Focus on ERISA 20 Anniversary
Chester Salkind and Steven Schanes Interviewed

Employee Benefit Review Focus on ERISA 20 Anniversary
Chester Salkind and Steven Schanes Interviewed
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Tax Benefits
• Tax Qualified Plans

• Current Corporate Level Deduction
• No Current Income to Participants 
• No Current Tax on Trust Earnings

• Non-Qualified Plans
• No Current Corporate Level Deduction 
• No Current Income to Participants

Tax 
Qualified 
Plans

• Plan must be designed and operated in accordance with 
ERISA and Internal Revenue Code (IRC) requirements

• If the Plan is designed and operated properly, the trust 
(or insurance contract) is exempt from federal income tax

• Plan must be for the exclusive benefit of participants and 
beneficiaries
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Qualified 
Plans-

Generally

• Two Types:
• Defined Benefit (DB)
• Defined Contribution (DC) – Profit 

Sharing, Money Purchase

• Non Discrimination Rules – Safe 
Harbors

• Participation and Coverage Rules

• Minimum Distribution Requirements

• Other Statutory Limitations

1993

Why the need for the 
Safe Harbor?

Established in 2009

1993 Profit Sharing Council of America 37th Annual Survey of Profit Sharing Plans
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Name the Year

Employees must become "informed investors," 
….. meaning that they must understand the 
difference between saving (putting money 
aside) and investing ("deploying" money in a 
way that overcomes factors such as inflation).

Specific information critical to this distinction
includes the concept of compounding
interest and how it is affected by time; the
need to start saving and investing early;
risk and return issues; the expense ratios of
different investment options; the importance
of diversification in limiting volatility; and an 
understanding of inflation. This kind of 
information, ….. should lead employees to an 
under standing that higher investment risk may
be necessary in Sec. 401(k) plan investment 
choices. 

1993

Social
Security

Savings 
Before 
Tax

Investment 
and Fees

Market Confusion
How do all these fit together?

Employee 
Incentives

Roth 
Options

401(k)

IRA

It is all so personal.
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19

Age 22 vs Age 32 $85,744 Lost

Liam

Ten Years.

$2,000 each year.

8% Rate of Return.

Total out of Pocket: $20,000.

$428,634 at age 65.

Collin

Thirty-four Years.

$2,000 each year.

8% Rate of Return.

Total out of Pocket: $68,000.

$342,634 at age 65.
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Courtesy: Carnegie Mellon University

To Roth or not….
Real question is when

After tax when made

Tax Free Accumulation (5-year holding period minimum except for death, disability or 
age 59-1/2)

Separate Accounting

Same limits as Traditional Salary Deferrals (Tax Deferred Account)

Catch up Contributions allowable Roth

No income limits (unlike IRA)

Once a Roth Always a Roth - No conversion allowed to Traditional Salary Deferrals
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The Three-Legged Stool

From amounts 
we each save 
before retirement 
(personal 
savings). From amounts we 

each get from the 
retirement system 
(social security).

From the private 
retirement system 
(employer sponsored  
retirement program).

Since ERISA: a Fourth Leg

Working 
Past 

Retirement!
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How Much Will You Need?

Pre-retirement Compensation     

$103,000

Replacement Ratio = 73%

Pre-retirement Compensation

$20,000

Replacement Ratio = 85%

Pre-retirement Compensation

$42,000

Replacement Ratio = 77.3%

Start with WhyStart with Why
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Retirement Security Worse On ERISA’S 40TH Anniversary  -
Teresa Ghilarducci – Drexel Law Review

Human nature has not changed in forty years. In 
1974, the psychological tendencies and behaviors of 
human beings were the same as they are in 2014: 
people suffer from inertia and shortsightedness—
which cause them to emphasize current events over 
future ones. 

Humans want to spend more than they have, both 
then and now. People in 1974 were charmingly 
overconfident about their ability to work as they 
aged. Young people in the 1970s also believed 
Social Security would not be there for them when 
they retired.

People today share the same traits and beliefs as 
those held in 1974, but in 1974, retirement account 

coverage at work was growing and retirement 
savings rates were higher.

Need Versus Want
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Losing Money Over Time

1993 Employee Benefit Review. 401(k) Investment Education Commands
Interest Of Employers, Employees by Sue Burzawa

The Accidental Retirement Evolution

1978: Congress passed the Revenue Act of 1978, including a provision —
Section 401(k) — that gave employees a tax-free way to defer 
compensation from bonuses or stock options. The law went into effect on 
January 1, 1980.

1981: The IRS issued rules that allowed employees to contribute to their 
401(k) plans through salary deductions, which jump-started the widespread 
roll-out of 401(k) plans in the early 1980s.
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1990: 401(k) plans held more than $384 billion in assets, with 19 million active
participants.

1996: Assets in 401(k) plans exceeded $1 trillion, with more than 30 million active
participants.

2001: The Economic Growth and Tax Relief Reconciliation Act resulted in several
changes to the 401(k)………..increased the amount that individuals
and companies could contribute…..participants over the age of 50 to make “catch-
up” contributions. In 2017, the contribution limit is $18,000 and the max catch-up 
contribution is $6,000.

2006: The Pension Protection Act made it easier for companies to enroll 
employees automatically in 401(k) plans. Some companies even automatically
increased their employee’s contributions by 1% a year to encourage saving.

Today: 401(k) plans hold more than $4.8 trillion in assets. And pensions, in the
private sector, are increasingly rare. CNBC 2017 A Brief History of the 401(k)

As of December 31, 2022, the 
value of retirement accounts in 

the US was 26.3 Trillion 

31

32



9/22/2024

17

1993 Employee Benefit Research 
Institute Study Issue Brief 144

Over one-half (51.5 percent)  of all pension participants  with a primary 
defined benefit  plan were  covered  by a supplemental salary reduction plan in 
199l,  and among those with such coverage,  65.3 percent  participated in the 
supplemental plan.  These individuals accounted for 56 percent of all salary 
reduction plan participants. 

 

 

The total participation rate in salary reduction plans almost  doubled between 
1987 and 1991 and more than tripled between  1984 and 1991.  In 1984, 
6.1 percent of workers  participated in a salary reduction  plan,  compared with 

9.8 percent  in 1987 and 19.1 percent  in  1991 

1993 Employee Benefit Research Institute Issue Brief 144
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August 1, 2011, Defined Contribution Institutional Investment 
Association (DCIIA) 

August 1, 2011 Defined 
Contribution Institutional 
Investment Association 
(DCIIA) 

Study after study has shown
leakage from retirement plans can 
significantly reduce workers’ 
retirement savings and the amount 
of money they will have when they 
retire.
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August 1, 2011 Defined Contribution Institutional Investment Association (DCIIA) Recommendations for Plan Sponsors

• Actively promote the benefits to new employees of rolling over existing 
balances from former employer's plans into their new employers’ plan, 
possibly as part of the new hire orientation; encourage ways to simplify and
• automate this process. 
• Encourage retired employees to leave assets in the plan through 
communication efforts and through plan design (e.g., by allowing more 
flexibility around partial distributions).    
• Facilitate rollovers by offering streamlined, online rollover options.
• Automatically restart contributions after the statutory six-month suspension 
period. 
• Target communication messages to employees with hardship withdrawals 
to encourage restarting contributions in the plan. 
• Reduce the number of loans allowed and/or restrict the available loan 
balance.
• Allow loan payments after termination. 

Not 
so 

funny

The caption reads, “If we take a
late retirement and an early 
death, we’ll just squeak by.”

2003 New Yorker Cartoon
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Understanding Your Benefits 2024 
Social Security Administration

For example, if a worker starts receiving benefits at full retirement age in 
2023, the percentage of their pre-retirement income that Social Security 
replaces could be:
• Very low earners: Up to 78%
• Medium earners: About 42%
• Maximum earners: About 28%

Most financial advisers say you will need about 70 to 80% of pre-retirement 
income to live comfortably in retirement, including your Social Security 
benefits, investments, and personal savings.

Removing the Income Tax 
Deferral

Government accountants and economists assert that the tax 
deferral “costs” the U.S. Treasury about $185 to $200 billion 
annually in lost revenue. 

Removing the tax deferral removes the reason employers 
and employees want a retirement plan.

Benefits Law Journal Spring 2024 Vol. 37 No. 1
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Guaranteed 
Income: A License 
to Spend, 
Research Income 
Institute, June 
2024

The Economics of 
Providing 401(k) 
Plans:
Services, Fees, and 
Expenses, 2019

Investment Company 
Institute
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RETIREMENT INSECURITY 2024
AMERICANS’ VIEWS OF RETIREMENT – National Institute on Retirement Security

National Institute on Retirement Security

RETIREMENT INSECURITY 2024
AMERICANS’ VIEWS OF RETIREMENT –
National Institute on Retirement Security

• Americans express strong support for pensions. More
• than three-fourths of Americans have a favorable view of
• pensions, while 77 percent agree that the disappearance of 
pensions makes it harder to achieve the American Dream. 
Eighty-three percent of Americans say that
• all workers should have a pension so they can be
• independent and self-reliant in retirement.
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National Institute on Retirement Security

National Institute on Retirement Security
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National Institute on Retirement Security

National Institute on Retirement Security
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National Institute on Retirement Security

National Institute on Retirement Security
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National Institute on Retirement Security
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Money For Nothing

Employer Tax Credit for Setting Up a Retirement 
Plan

• Eligible Employers: 100 or fewer employees with more than $5,000 of 
compensation and at least one NHCE; and in the past 3 years EEs cannot 
have received contributions or accrued benefits in another plan sponsored by 
the ER (SEP IRA, SIMPLE IRA and QRPs).

• The tax credit was 50% of ordinary and necessary costs up to $500 each year for first 3 
years (max $1,500). The SECURE Act (Section 104) increased the maximum to $500 or 
the lesser of (a) $250 multiplied by the number of NHCE  of the eligible employer who are 
eligible to participate in the plan or (b) $5,000.   

• Claim the credit on IRS Form 8881 for each of the first 3 years of the plan.

• The SECURE Act (Section 105) also creates a new 3-year tax credit ($500 
each year) for small employers for start up costs for new pension plans and 
SIMPLE IRA  that include automatic enrollment.

54
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Saver’s 
Credit

Savers Match – January 1, 2027

Courtesy of Retirement Clearinghouse

Savings Match Estimator:
https://rch1.com/savers-match-estimator
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The State Solution

With a Federal Option Pending

General Structure of State Mandated IRAs

Defined 
in statute

58

• Type of IRA 

• Determination of employees that must be covered

• Rollout program with registration dates

• Contribution percentage and whether program has an 
automatic increase feature

• Types of investment funds

• Fees and expenses

• Penalties for employers for non-enrollment

• Oversight of program

• Generally delegated to a retirement board

• Responsible to hire a third-party administrator

• Responsible to hire an investment provider

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.

MGR021224337618
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Future of State 
Mandated IRAs

59

1 New State Retirement Savings Programs Prompt Increased Private Plan 
Adoption | The Pew Charitable Trusts (pewtrusts.org)

• Continue to grow

• States are learning from experiences of other state 
programs

• Entry of Vestwell and Ascensus into administration 
of state mandated IRAs

• Colorado formed its first interstate auto-IRA 
program partnership with Maine

• Engaging with other states to join the partnership 
(including Delaware and Vermont)

Provide valuable opportunity for financial advisers 
and service providers to educate employers about 
requirements and limitations of state mandated 
IRAs and discuss traditional retirement plan 
alternatives to meet needs of employers and their 
employees

• 2021 report from Pew Charitable Trust shows that 
state mandated IRAs has had a positive impact on the 
creation and retention of private plans1

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
MGR021224337618

Status and Growth of State Mandated IRAs

60

Live IRA Programs Enacted but awaiting 
development / 
implementation

Introduced Legislation

California Delaware District of Columbia

Colorado Hawaii Massachusetts

Connecticut Minnesota Pennsylvania

Illinois Nevada Rhode Island

Maine New Jersey

Maryland New York

Oregon Vermont

Virginia

https://cri.georgetown.edu/states/

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
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State plans have a place
Assets continue to grow

61

1 State Program Performance Data - Current Year - Georgetown Center for Retirement Initiatives

Assets by state1
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State plans vs. 401(k)
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Comparison of key features

63

State plans 401(k) Profit sharing

Contribution limits ‒ employee
$7000

($8000 if age 50 or over)
$23,000 

($30,500 if age 50 or over)

Income limits

Phase-out range based on 
income and filing 
status

$146,000 and $161,000 for 
single and head of household 
filers

$230,000 and $240,000 for 
married couples filing jointly

Allowed up to $345,000

Employer contributions No Allowed 

Investment options
Limited – usually a TDF and

a few other funds
Greater flexibility,

determined by plan

Tax Benefits
None for employer
Roth for employee

Tax credits and reduction
in payroll taxes

Auto features Per state plan design Allowed

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
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Comparison of contributions 
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2024 IRS limits

Roth IRA SIMPLE IRA 401(k)

Maximum elective 
contribution

$7,000 plus additional  
$1000 for individuals

50 and older

$16,000 plus an 
additional $3,500 for 

employees age
50 and older

$23,000 plus an 
additional $7,500 for 

employees age
50 and older

Maximum employer 
contributions

N/A

Nonelective contribution 
– 2% of employee’s 

salary OR
Matching contribution 

– up to 3% of 
employee’s salary

$38,500

Maximum elective 
contribution and 
employer contribution

$8,000
$19,500 plus employer 
required matching or 

nonelective contribution

$69,000 (or $76,500 for 
employees age

50 or older)

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
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Increasing 401(k) funding by adding profit sharing

65

1 IRS regulations allow certain types of allocation methods, if they fall within the range allowed by nondiscrimination tests. A local plan consultant can help maximize the benefits 
for key employees by taking advantage of legitimate plan design options. 2 All numbers are based on employer contributions, 3.0% safe harbor contributions for both HCEs and 
NHCEs profit-sharing contributions intended to be optimal for HCEs, and 10.3% profit-sharing employer contributions, adjusted for NHCEs to 7.1% for permitted disparity 
examples and 1.4% for new comparability examples. Maximum compensation of $345,000 is used for HCEs. Plan allocations were designed to maximize the owners at a total 
allocation of $76,500.

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
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State plans have lower employee contribution rates than 
401(k)s*

66

*401(k)’s typically have both employee and employer contributions.
1State Program Performance Data - Current Year - Georgetown Center for Retirement Initiatives
2 Here Is the Average 401(k) Contribution Rate -- The Amount May Surprise You (fool.com)

Exceptional customer service 
to help with critical decisions

California Illinois Oregon Colorado

5.13%
average 
contribution rate1

5.8%
average 
contribution rate1

6.3%
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Average contribution rate for 
401(k)s=  7.4%2
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0%
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2013 2014 2015 2016 2017 2018 2019 2020 2021

California Oregon Illinois U.S.

Those with existing retirement plans are staying put
Companies are not switching to state plans

1 Source: The Pew Charitable Trusts’ calculations from Form 5500 data filed by employers with the U.S. Department of Labor.
© 2023 The Pew Charitable Trusts.
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Figure 21

Share of retirement plans terminated by private sector employers,
2013 to 2021
Little change nationwide—or in states that enacted automated savings programs

These states all had termination rates 
of existing retirement plans that were 
below the national average in 2021.

They were all well below one percent, 
showing that those with existing 
401(k)s are not leaving them in favor 
of the state option.

California

0.03%

Oregon

0.41%

Illinois

0.27%

Program 
began in 
Oregon

Program 
began in 
Illinois

Program 
began in 
California

https://www.pewtrusts.org/en/research-and-analysis/articles/2023/04/14/state-automated-retirement-savings-programs-continue-to-complement-
private-market-plans, Pew Research Center, Washington, D.C., 2023

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC. MGR021224337618

401(k)s can allow greater plan design flexibility
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Optional matching

Optional profit sharing

Loan features Cash balance

Vesting

Safe harbor
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Tax credits are available 
Most start-up plans are free for first 3 years

69
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Up to $1000 per participant credit on 
sliding scale for first 5 years5.24%Contribution credits

Covers up to 100% of start-up costs, up to 
$5000 per year for 3 yearsAdministrative credits

Auto-enroll credits
$500 per year for 3 years for using
auto-enroll

New Start-up 401(k) tax credits

FOR INTERMEDIARY USE ONLY. NOT FOR DISTRIBUTION WITH PLAN SPONSORS OR THE PUBLIC.
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Avoiding the Perfect StormAvoiding the Perfect Storm

Ideas and reflections from ERISA GeeksIdeas and reflections from ERISA Geeks
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Patching Up the Four-Legged Economic 
Stool for Retirement Income

• Education – basic, first grade to life-long learning
• Cultural identification
• Social security – what are options for the lower paid, funding
• IRAs – fiduciary concerns with fees, retail cost, leakage
• Retiree option to stay in plan
• Removing employer incentives – enhancing them
• Reinstate a pension plan incentive
• Change the pension accounting standards
• Social Security Bridge to Age 70 for low paid workers

What Do You Think?
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